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Urnteb States Court of Appeals 

DISTRICT OF COLUMBIA 

Nos. 9524 and 9525 

Earl H. McDonald and Joseph Washington, appellants 

v. 

United States of America, appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


COTJNTERSTATEMENT OF THE CASE 

Appellant McDonald rented a room from one Barbara Terry 
in October 1945 at her premises, 1608 Third Street NW. Pre¬ 
vious to this the police had arrested McDonald at premises 
522 Second Street NW., and found him in possession of a num¬ 
bers headquarters. Receiving information that McDonald 
had moved his activities to his home at 2807 Thirteenth Street 
NW., the police placed those premises under observation and 
noted considerable activity which indicated to them that a 
numbers game -was in operation. The police were getting ready 
to raid the Thirteenth Street premises when McDonald again 
moved his numbers operations, and the police learned he had 
located at 1608 Third Street. The police had observed Mc¬ 
Donald enter these premises early in the afternoon on several 
occasions and leave between 5:30 and 6:30 p. m., the hours 
during which operations of the headquarters of numbers games 
are customarily carried on. On no occasion while the police 
had these premises under observation did McDonald ever re¬ 
main overnight. (Appellant’s App. 20-21.) Three police offi¬ 
cers surrounded the Third Street premises on June 22, 1946, 
the date of the offenses charged in the indictment. One of the 
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officers heard a noise that sounded like a typewriter or adding 
machine in operation. Adding machines are customarily used 
in connection with the crime of conducting a lottery through 
use of numbers slips, and the officers had known McDonald to 
use them before in connection with his numbers operations. 
(App. 24.) Officer Ogle raised a side window facing on the 
front porch of the premises and went in. The room he entered 
proved to be that of Mrs. Terry and not the appellant. He 
opened the front door for Officer Blick and opened the rear 
door to admit Officer Clark. These officers had neither a war¬ 
rant of arrest nor a search warrant. (Appellant’s App. 16-17.) 

All the rooms in the premises were open except the one 
occupied by appellant McDonald. These rooms were searched 
by the officers. McDonald rented the rear room on the second 
floor and this door was locked. Officer Ogle placed a chair in 
front of this door, stood on it and looked through the glass 
transom above the door. He observed numbers slips and money 
piled on the table and there were adding machines on the table. 
Appellants McDonald and Washington were in the room. Offi¬ 
cer Ogle called to McDonald that he might as well open the 
door and McDonald unlocked and opened the door. (Appel¬ 
lant’s App. 23.) 

These facts stated are substantially those found by the trial 
court. (Appellants’ App. 6.) 

ISSUES INVOLVED 

I 

Does appellant Washington have standing to maintain this 
appeal? 

II 

Was the evidence taken from the room of appellant Mc¬ 
Donald taken by reason of a search which was unreasonable as 
to him? 

SUMMARY OF ARGUMENT 

I 

Appellant W’ashington has no right to maintain this appeal 
because no evidence was introduced by him showing any pos- 
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sessory or other property right either in the things seized or the 
place searched and the evidence shows affirmatively that he was 
but a visitor on the premises of McDonald. In addition, his 
right to object was affirmatively waived in open court at the 
time of the trial. 

II 

As to appellant McDonald, the officers acted on probable 
cause in entering and seizing gambling paraphernalia from his 
room. The officers had previously acquired information which 
reasonably led them to believe McDonald was conducting a 
lottery at the premises where he was found and prior to enter¬ 
ing on any property under his control or in his possession the 
officers observed him in operation of a numbers lottery. 

ARGUMENT 

I 

Appellant Washington has no standing to maintain this appeal 

Washington introduced no evidence that he had any right 
or interest in any of the property seized or the place searched. 
The only explanation in the record of the character of his pres¬ 
ence at the scene of the crime is found in the testimony of 
appellant McDonald on cross examination: 

Q. What w T as the gentleman, Washington, doing in 
there with you? 

A. I just had him in there along with me. 

Q. Just a friend? 

A. He is a friend; yes, sir. 

Q. And he is not—he didn’t occupy the room wdth 
you? 

A. No, sir. (Appellant’s App. 18.) 

On this evidence "Washington has no right to complain of the 
officers’ entry into the room. Gibson v. United States, 80 U. S. 
App. D. C. 81, 149 F. (2d) 381. 

In addition, at the time of the trial before the Court (Novem¬ 
ber 13, 1946) any claim on behalf of "Washington that the 
search was illegal was specifically waived. This clearly ap¬ 
pears from the following colloquy: 
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Mr. Burke. We rest, relying upon the proposition 
that no violation within the constitutional sense was 
committed against the defendant McDonald; secondly, 
that the defendant Washington had no right there and 
cannot claim any right of the defendant McDonald. 
Washington did not rent the room and cannot claim the 
right to ownership or possession there. 

The Court. Just a moment. What do you say about 
that? 

Mr. Ford. I think he is correct, and I have not raised 
that point as to Washington. But he is just a visitor. 
He has no rights. 

The Court. All right. (R. 12.) 

II 

Search and seizure not unreasonable as to appellant McDonald 

Wlide the police in entering this house had no information as 
to illegal activity on the part of the owner, Mrs. Terry, or of 
appellant Washington, they did have information, acquired 
over a considerable period of time and by virtue of lengthy ob¬ 
servations, as to the illegal activities of McDonald. He was 
known to be a numbers operator on a large scale. (Appellant’s 
App. 22). Knowledge acquired by hearsay is adequate to con¬ 
stitute probable cause. United States v. Li Fat Tong, 2 Cir., 152 
F. 2d 650. On a previous occasion the officers had actually ap¬ 
prehended appellant in the operation of a numbers headquarters. 
The previous reputation of the accused for law violations, 
especially of the same type as that suspected, is relevant in de¬ 
termining probable cause. Shelton v. United States, E. D. Ky., 
59 F. Supp. 273, affirmed 6 Cir. 151 F. 2d 695, cert. den. 326 U. S. 
779. The officers had made observations of his activities around 
his home and were about to raid him there when he moved his 
base of operations to 1608 Third Street NW. (Appellant’s 
App. 20.) At this address the officers observed him enter on 
numerous occasions, over a period of 2 months (Appellants’ 
App. 24), always during the hours when the numbers operators 
repair to their headquarters for totaling daily bets and to tele¬ 
phone the daily numbers to others. The officers never observed 
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appellant to remain at this address overnight. (Appellants' 
App. 21.) Prior to entering the house, the officer Clark heard 
a noise emanating from the house which was either that of an 
electric typewriter or adding machine. The phone rang over 
a hundred times while the officers were there. (Appellant's 
App. 21.) In these circumstances any reasonably prudent 
man, trained to realize the significance of what he was observ¬ 
ing and knew, would normally conclude that McDonald, a 
professional numbers operator, was engaged in his calling. The 
crime w^as one then in the process of being committed, not one 
of historical interest only. Acting on this information the 
officers then entered the house. To ring the doorbell or knock 
on an outside door would have rendered futile any hope of ap¬ 
prehending anyone in the possession of the criminal instru¬ 
mentalities. The entry by the window resulted unexpectedly 
in violating a lady’s boudoir, but while the act may have been 
a trespass as to the offended landlady it violated no right of 
possession, control, occupancy or ownership of the appellant 
McDonald. Mrs. Terry stated that no one had any right to 
go into her bedroom, and w'hile this includes the officers it also 
included McDonald, and she so stated. (Appellant's App. 15.) 
The appellant was a tenant of a particular portion of these 
premises. He was observed through a transom in the conduct 
of a lottery and gambling table before any of the rights of his 
tenancy were violated and he cannot complain of the violation 
of any right of Mrs. Terry. Gibson v. United States , 80 U. S. 
App. D. C. 81, 149 F. 2d 381. Appellant, as a tenant of Mrs. 
Terry, had an implied right to the use of the hallways so far as 
necessary to gain access to his room, but this right was in the 
nature of an easement only, not an estate. 32 Amer. Jur. p. 
165, “Landlord and Tenant,” Sec. 170. Being an easement 
only, appellant's only right as against others was that the 
way not be obstructed and he had no right to expel others 
than himself from the hallways. 

Appellant relies on the case of Brovm v. United States, 3 Cir., 
83 F. 2d 383. In that case officers entered a house with a search 
warrant. While in the house they arrested one Lil Brown. 
They searched the house and found narcotics. Two men, said 
to be roomers in the house, were also convicted. In was con- 
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ceded that the warrant was invalid and the justification for the 
arrest and seizure therefore had to be otherwise established. 
The court concluded that such justification could not be other¬ 
wise established, for the officers had no probable cause to be¬ 
lieve that a crime had been committed. This single circum¬ 
stance distinguishes the Brown case from the instant one, in 
wffiich the officers had fairly extensive knowledge of appellant’s 
illegal activity at this address. The Third Circuit also stated 
that the roomers were protected as well as the appellant Brown, 
who was the daughter of the householder and lived there. It 
is impossible to judge the basis of the decision that the roomers 
were entitled to the same ruling as the members of the house¬ 
holder’s family. It is possible that the search and seizure was 
made in their room and without prior information constituting 
probable cause to suspect them of possession or concealment' 
of narcotics. The opinion also states that the house was their 
home, and it may be that their tenancy entitled them to the 
use of parts of the house other than particular rooms and rights 
of access and exit. Appellant McDonald made no such show¬ 
ing, the positive testimony of Mrs. Terry was to the contrary, 
and the room in which he was found was definitely not his home. 
If the Brown case extends to tenants of limited portions of the 
house the right to complain of trespass in any other part of the 
house it is inconsistent with the law as heretofore established, 
and it is inconsistent with the case of Gibson v. United States, 
supra, wherein this Court reaffirmed the rule that “objection 
to evidence obtain in violation of the prohibitions of that 
(Fourth) Amendment may be raised only by one who claims 
ownership in or right to possession of the premises searched. 
* * *” The Gibson case was considered authority by the 
District Court that appellant McDonald had no standing to 
assert in his own behalf the rights of the householder. Mrs. 
Terry. (Appellants' App. 7.) 

CONCLUSION 

The seizure made, being made incidental to a lawful arrest 
for the commission of a crime in the presence of the officers, 
-was not unreasonable. Whether the search which preceded 
the arrest was reasonable was a question of fact dependent, as 


7 


always, on the circumstances of this case. Go Bart Importing 
Co. v. United States , 282 U. S. 344,357; Coupe v. United States , 
72 App. D. C. 86, 113 F. 2d 145. Two different judges, acting 
independently, concluded that the facts in this particular case 
made the search reasonable and their determination ought not 
to be disturbed except for clear error. Note, 42 Mich. L. 
Rev. 147 (1943). The propriety of their views is clear when 
it is determined that the facts and circumstances upon which 
the arresting officers acted were such as were acquired prior to 
any entry upon premises subject to McDonald’s ownership. 
If the conduct of the officers was, as against others, illegal, it 
is not they but the Government which is a party to this suit 
and interested in maintaining it. This much has been stated 
by the Supreme Court in an analogous case, McGuire v. United 
States , 273 U. S. 95, 99: 

Even if the officers were liable as trespassers ab initio, 
which we do not decide, we are concerned here not with 
their liability, but with the interest of the government in 
securing the benefit of the evidence seized, so far as may 
be possible without sacrifice of the immunities guaran¬ 
teed by the 4th and 5th Amendments. A criminal pros¬ 
ecution is more than a game in which the government 
may be checkmated and the game lost merely because its 
officers have not played according to rule. The use by 
prosecuting officers of evidence illegally acquired by 
others does not necessarily violate the Constitution nor 
affect its admissibility. 

Appellee prays therefore that the judgment be affirmed and 
that it may thereby retain the benefits of a salutary conviction. 

Respectfully submitted. 

GEORGE MORRIS FAY, 

United States Attorney. 

JOHN P. BURKE, 

Assistant United States Attorney. 
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